Tabled Update for Item 3.1 — Forge Farm (ref. 22/504165/FULL)

It has been established that the site lies within 6km of the Swale Special Protection Area (SPA) where
a SAMMs payment would be requested to contribute to mitigation works carried out by Bird Wise
against the increased recreational disturbance to the SPA. The payment has not been received in this
case and as such, this amounts to a further reason for refusal. | have also appended an Appropriate
Assessment below.

‘(4) The proposed development will create potential for recreational disturbance to the Swale
Special Protection Area. The application submission does not include an appropriate financial
contribution to the Thames, Medway and Swale Strategic Access Management and
Monitoring Strategy (SAMMS), or the means of securing such a contribution, and therefore
fails to provide adequate mitigation against that potential harm. The development would
therefore affect the integrity of this designated European site, and would be contrary to the
aims of policies ST1, DM14, and DM28 of Bearing Fruits 2031 - The Swale Borough Local Plan
2017; and the National Planning Policy Framework.’

Appropriate Assessment under the Conservation of Habitats and Species Regulations 2017.

This Appropriate Assessment has been undertaken without information provided by the applicant.
The application site is located within 6km of The Swale Special Protection Area (SPA) which is a
European designated sites afforded protection under the Conservation of Habitats and Species
Regulations 2017 as amended (the Habitat Regulations).

SPAs are protected sites classified in accordance with Article 4 of the EC Birds Directive. They are
classified for rare and vulnerable birds and for regularly occurring migratory species. Article 4(4) of
the Birds Directive (2009/147/EC) requires Member States to take appropriate steps to avoid
pollution or deterioration of habitats or any disturbances affecting the birds, in so far as these would
be significant having regard to the objectives of this Article.

Due to the scale of development, there is no scope to provide onsite mitigation such as an on-site
dog walking area or signage to prevent the primary causes of bird disturbance, which are
recreational disturbance including walking, dog walking (particularly off the lead), and predation of
birds by cats. The proposal thus has potential to affect said site’s features of interest, and an
Appropriate Assessment is required to establish the likely impacts of the development.

In considering the European site interest, Natural England (NE) advises the Council that it should
have regard to any potential impacts that the proposal may have. Regulations 63 and 64 of the
Habitat Regulations require a Habitat Regulations Assessment. For similar proposals NE also advises
that the proposal is not necessary for the management of the European sites and that subject to a
financial contribution to strategic mitigation, the proposal is unlikely to have significant effects on
these sites.

The (April 2018) judgement (People Over Wind v Coillte Teoranta, ref. C-323/17) handed down by
the Court of Justice of the European Union ruled that, when determining the impacts of a
development on protected area, “it is not appropriate, at the screening stage, to take account of the
measures intended to avoid or reduce the harmful effects of the plan or project on that site.” The
development therefore cannot be screened out of the need to provide an Appropriate Assessment
solely on the basis of the mitigation measures agreed between Natural England and the North Kent
Environmental Planning Group (NKEPG).



NE has stipulated that, when considering any residential development within 6km of the SPA, the
Council should secure financial contributions to the Thames, Medway and Swale Estuaries Strategic
Access Management and Monitoring (SAMM) Strategy in accordance with the recommendations of
the (NKEPG) and that such strategic mitigation must be in place before the dwelling is occupied.
Based on the correspondence with Natural England (via the NKEPG), | conclude that off site
mitigation is required in this instance.

In this regard, whilst there are likely to be impacts upon the SPA arising from this development, the
mitigation measures to be implemented within the SPA from collection of the standard SAMMS tariff
(to be secured by either s106 agreement or unilateral undertaking on all qualifying developments)
will ensure that these impacts will not be significant or long-term. | therefore consider that, subject
to mitigation, there will be no adverse effect on the integrity of the SPA, and this is a matter that
may still need to be resolved at appeal stage.

It can be noted that the required mitigation works will be carried out by Bird Wise, the brand name
of the North Kent Strategic Access Management and Monitoring Scheme (SAMMS) Board, which
itself is a partnership of local authorities, developers and environmental organisations, including
SBC, KCC, Medway Council, Canterbury Council, the RSPB, Kent Wildlife Trust, and others.
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